IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

FAMILY DIVISION

GULNORA SEYFATOVA,


)







)



Plaintiff,


)







)


vs.




)  Case No.: FD08-04090






)

RAMAZAN DASHTANOV,


)







)



Defendant.


)

BRIEF IN SUPPORT OF PLAINTIFF’S EXCEPTIONS TO RECOMMENDATION OF HEARING OFFICER KULIK 

AND NOW comes the Plaintiff, Gulnora Seyfatova, by and through her counsel, Elizabeth A. Beroes, Esquire and files the foregoing Brief in Support of Plaintiff’s Exceptions to the Recommendation of Hearing Officer Kulik, of which the following is a statement;
FACTUAL BACKGROUND:
The above parties were married on August 12, 2007 and are the natural parents of one minor child, Malag, born May 21, 2008.  Plaintiff is a Russian refugee who speaks little English.  The parties separated in April, 2008 and in June of 2008 Plaintiff filed for child and spousal support.  In August of 2008, Plaintiff appeared for her establishment hearing and without a translator available to her the support was dismissed with Defendant claiming he was unable to work.  The parties never attended a hearing.  The matter was dismissed at the conference level without prejudice to reinstate.
On December 31, 2008, Plaintiff filed to reinstate the complaint for spousal and child support.  A spousal and child support hearing was held on January 29, 2009 and a recommended Order was entered by Hearing Officer Kulik.  At the time of the hearing, Plaintiff, through her counsel, argued that Defendant had an earning capacity pursuant to Pa. R.C.P. 1910.16-2 (d)(4) and that Defendant did, in fact, earn money during the parties’ marriage pursuant to Pa.R.C.P. 16-2 (d)(1).
Without any evidence being presented at the hearing that the Defendant was unable to work and/or suffered from some medical condition thus preventing him from working, the Hearing Officer issued a report and recommendation concluding that Defendant met “the threshold established by Rule 1910.19(f).”  The Hearing Officer went on to dismiss the Petition to Establish without prejudice and indicated that the complaint could be reinstated “if there is a change in economic circumstances.”
Of significance, the Hearing Officer states in his report and recommendation that “the evidence before me today is that the Deft (sic) is disabled.”

Plaintiff filed proper and timely exceptions to this report and recommendation.

ISSUE:

Did the Hearing Officer err in arbitrarily applying Pa. R.C.P. 1910.19(f) at an establishment hearing when no evidence is presented at trial that a Defendant is “unable to pay, has no known income or assets and there is no reasonable prospect that the obligor will be able to pay in the foreseeable future?”  ANSWER:  Yes
ARGUMENT:

A. The Hearing Officer erred when he concluded, without any evidence presented, that the Defendant was disabled and thereby unable to work
When evaluating a support order, this Court may only reverse the trial court's determination where the order cannot be sustained on any valid ground.” Calabrese v. Calabrese, [452 Pa.Super. 497,] 682 A.2d 393, 395 (1996).  An abuse of discretion is not just an error of judgment; if, in reaching a conclusion, the court overrides or misapplies the law, “or the judgment exercised is shown by the record to be either manifestly unreasonable or the product of partiality, prejudice, bias or ill will, discretion has been abused.”  (emphasis added)  See Depp v. Holland, 431 Pa.Super. 209, 636 A.2d 204, 205-06 (1994); See also Funk v. Funk, 376 Pa.Super. 76, 545 A.2d 326, 329 (1988). 

There is no doubt that every parent has an absolute obligation to support a child, and that obligation “must be discharged by the parents even if it causes them some hardship.” Mencer v. Ruch, 928 A.2d 294, Pa.Super., 2007 citing D.H. v. R. H., 900 A.2d 922, 927 (Pa.Super.2006) (quoting Yerkes v. Yerkes, 573 Pa. 294, 297-298, 824 A.2d 1169, 1171 (2003)).    And the purpose of this duty of child support is “to promote the child's best interests." McClain v. McClain, 872 A.2d 856, 860 (Pa.Super.2005). "The principal goal in child support matters is to serve the best interests of the child through provision of reasonable expenses." Yerkes v. Yerkes, 573 Pa. 294, 824 A.2d 1169, 1171 (2003). The duty of child support, “as every other duty encompassed in the role of parenthood, is the equal responsibility of both mother and father." Conway v. Dana, 456 Pa. 536, 318 A.2d 324, 326 (1974)). That duty is absolute. Id.
It is beyond question that in Pennsylvania, a person's income must include his earning capacity, and a voluntary reduction in earned income will not be countenanced; instead, child support will continue to be calculated based upon earning capacity rather than actual earnings. See D.H. v. R.H., supra. The courts look to earning power particularly where there is a question of bad faith. Stredny v. Gray, 353 Pa.Super. 376, 510 A.2d 359 (1986). As identified in Woskob v. Woskob, 843 A.2d 1247, 1251 (Pa.Super.2004): 

a person's support obligation is determined primarily by the parties' actual financial resources and their earning capacity. Although a person's actual earnings usually reflect his earning capacity, where there is a divergence, the obligation is determined more by earning capacity than actual earnings. Earning capacity is defined as the amount that a person realistically could earn under the circumstances, considering his age, health, mental and physical condition, training, and earnings history.
In Mencer, the Superior Court concluded that while Father may have indicated that he was disabled and receiving government benefits, the Trial Court had disregarded evidence that he was working but voluntarily terminated that employment as it adversely affected his benefits.  This revelation established his capacity to work and “earn some modicum of money to support the child whom he has fathered.”  See Mencer, supra.  The Superior Court further points out in their opinion the compelling need to make a “closing observation”:

While we sympathize that Father may have a limited capacity to earn money, he acknowledged an ability to work at least a few hours a day as a crossing guard. Instead, he chose to do nothing, while enjoying the benefits of cable television and a cellular telephone, yet Mother struggles to feed and clothe their child. This is a child he fathered after he suffered his head injury, which evidences an ability to perform at least some physical functions.”  Id at page 300.
Moreover, the burden is on the Defendant to show that he or she is disabled in such a way as to prevent him or her from making support payments.  See Children and Youth Services of Allegheny County v. Chorgo, 341 Pa. Super. 512, 491 A.2d 1374 (1985)

In this case, both Plaintiff and Defendant testified that Father had indeed worked at some point during the parties’ marriage and prior to Plaintiff’s vacating the residence in March of 2008.  (See Transcript of Testimony at Page 4 and 7)  Defendant further testifies that he has a driver’s license and drives a truck with “Sasha”.  (See Transcript of Testimony at page 10)  Moreover, Defendant testified that while he didn’t “work” at Wegman’s grocer as Wife indicated, he if had the time “helped out” a friend at the grocer.  (See Transcript of Testimony at Page 11)  The Defendant also testified that he has only utilized his caseworker to find a job and nothing else.  (See Transcript of Testimony at Page 11)

There was absolutely no testimony or evidence of any kind that would purport to show that Defendant is disabled and therefore unemployable.


In fact, the Hearing Officer fails to make his own inquiry into the Defendant’s ability to earn an income.  While the Hearing Officer states several times in his report and recommendation that Defendant is disabled and in fact no evidence was presented regarding this “disability”, the Hearing Officer is further egregious in failing to make such an inquiry on his own and instead relying on documents not in evidence.  Simply because the Defendant is receiving public assistance, the Hearing Officer ends his inquiry.  It is the duty of the lower court to inquire as to earning capacity in order to make a fair and non-confiscatory award.  See Strawn v. Strawn, 444 Pa. Super. 390, 664 A.2d 129 (1995)  By statute, the court must consider the parties' earning capacities in a support action. 23 Pa.C.S.A. § 4322(a).  As pointed out by the Court in Strawn:

it was an abuse of discretion for the lower court in this case to make an award of support in the absence of evidence related to [a party’s] earning capacity. The evidence is not sufficient to support the trial court's conclusion that [the party] has no earning capacity in the absence of the court's consideration of all of the factors relevant to that determination. Since the lower court's decision is based on insufficient evidence, we must vacate it and remand it to the lower court for reconsideration.  Strawn, supra.


Plaintiff avers that the Hearing Officer failed  to follow the case law and statutory provisions relating to support and also failed to follow the rules of evidence and made conclusions based upon documents not in evidence.
B. The Hearing Officer misapplied Pa. R.C.P. 1910.19(f) in failing to issue a support order against Defendant and in favor of Plaintiff and child
Under Rule 1910.19(a), a petition for modification or termination of an existing support order shall specifically aver the material and substantial change in circumstances upon which the petition is based.  Rule 1910.19(c) provides that “pursuant to a petition for modification, the trier of fact may modify, or terminate the existing support order in any appropriate manner based upon the evidence presented.” Id.

On May 19, 2006, Pa.R.C.P. 1910.19 was amended to include the following subdivision:  (f) Upon notice to the obligee, with a copy to the obligor, explaining the basis for the proposed modification or termination, (emphasis added) the court may modify or terminate a charging order for support and remit any arrears, all without prejudice, when it appears to the court that: (1) the order is no longer able to be enforced under state law; or (2) the obligor is unable to pay, has no known income or assets and there is no reasonable prospect that the obligor will be able to pay in the foreseeable future.

The explanatory comment issued in 2006 states:
New subdivision (f) addresses an increasing multiplicity of circumstances in which the continued existence of a court-ordered obligation of support is inconsistent with rules or law. An obligor with no known assets whose sole source of income is Supplemental Security Income or cash assistance cannot be ordered to pay support under Rule 1910.16-2. Likewise, an obligor with no verifiable income or assets whose institutionalization, incarceration or long-term disability precludes the payment of support renders the support order unenforceable and uncollectible, diminishing the perception of the court as a source of redress and relief. Often, the obligor is unable or unaware of the need to file for a modification or termination, or the parties abandon the action. In those circumstances, the courts are charged with managing dockets with no viable outcomes. Both the rules and the federal guidelines for child support under Title IV-D of the Social Security Act provide for circumstances under which a support order shall not be entered or under which a child support case may be closed. Subdivision (f) expands the authority of the courts to respond to case management issues brought about by changes in circumstances of the parties of which the courts become aware through the expansion of automated interfaces and data exchanges.


Rule 1910.16-2(b) identifies the treatment of public assistance, indicating only that public assistance shall not be counted as income for purposes of determining support.  Nowhere in Rule 1910.16-2(b) nor in the explanatory comments does it state that when a party is on public assistance then a order cannot be entered against said party.  

Since the issuance of 1910.19(f), the only cases dealing with the termination of support orders due to inability to pay involve those of the incarcerated obligor.    In Plunkard v. McConnell, 962 A.2d 1227, Pa. Super. 2008, the Superior Court concluded that the trial court was correct in terminating the obligation as the obligor was incarcerated and “the record is clear that Father is without resources, has no present ability to pay his support obligation, and will be unable to do so for the foreseeable future.”  Id.    In addition, the Plunkard Court took notice of the fact that the obligor will eventually be released from prison and the Mother would have the ability to petition the trial court for a reinstatement of Father's support obligation.   Id.  

It does not appear that the intention of the enactment of 1910.19(f) was a catch all for dismissal of support cases where in if the obligor was receiving public assistance than an assumption has to be made that he is disabled and therefore no support order could be entered against him.  What then of the argument of earning capacity?  Is the Hearing Officer naive to believe that welfare fraud does not exist?  As welfare programs have grown, so have opportunities for cheating. See Demkovich, Welfare Cheating-Dealing With the Problem Not the Image, 14 National Journal 1719, 791 (1982) (outlining federal initiatives to deter welfare fraud, waste and error during the first two years of the Reagan Administration). See also, Commonwealth v. Ferguson, 381 Pa.Super. 23, 552 A.2d 1075 (Pa.Super., 1988.)

It is well established that the Family Division has an incentive to close support cases, as evidence by Case Closure 101 Classroom training seminars that “identify and explain general funding concepts and incentive issues as they relate to case closure.”  (See PA Child Support Enforcement Training Institute, The Pennsylvania State University)  These general funding issues involve the Federal Government’s funding of certain State programs if the States can “improve their child support enforcement performance indicators, upon which much of Federal incentive funding is based, by reducing their total number of cases in their caseload.”  See Federal Register Volume 64, No. 195, October 8, 1999, pp. 550973-55102.  See also, Use of Federal Child Support Case Closure Regulations, Office of Inspector General, Department of Health and Human Services, February 2002.

The Hearing Officer cannot simply ignore the Rules of Evidence, the laws in our Commonwealth and the statutes promulgated by our legislature in favor of Family Division “policy and procedure” to satisfy his understanding of the dismissal of this case.

A simple reading of the transcript of this very short hearing would in itself show the Hearing’s Officer’s failure and disregard, enough so that the discretion of the court was extremely abused.
CONCLUSION
  
For the all of the above reasons, the Plaintiff respectfully requests this Honorable Court to vacate the findings of the Hearing Officer and remand this matter for a hearing consistent with these exceptions.





Respectfully Submitted,





______________________________





Elizabeth A. Beroes, Esquire






Attorney for Plaintiff
