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CHILD CUSTODY AND SUPPORT

A. RECENT DEVELOPMENTSIN CUSTODY

1. Shared Legal Custody — trends demonstrate that “shrad” legal
may not always be in the child’s best interest.

Shared legal custody involves the ability of bpénents of a minor child to
discuss together and reach a conclusion jointBllimajor decisions affecting the child,
including but not limited to educational, medicahd religious matters. In re Wesley

J.K., a minor child, Appeal of Rosemarie K., Appell, 299 Pa. Super. 504, 512, 445

A.2d 1243, 1247 (1982); referencing, Milldoint Custody, 13 Fam.L.Q. 343, 360
(1979). See also, 23 Pa. C.S.A. 8§ 5302. Theelayent to an award of shared legal
custody is that both parents are “able to commut®iaad cooperate in promoting the
child’s best interests”ld. at 517. The standard in addressing the abdity t
communicate and exchange information rises onbylevel that requires the parents
have “a minimal degree of cooperationid. at 514; citing Beck v. Be¢i86 N.J. 480,
432 A.2d 63 (1981).
However, the Superior Court has concluded thahétiness and kindliness

between the parties is not a necessity in shagad eistody awards.

This feature does not translate into a requirdrtext

the parents have an amicable relationship. Althaigh a

positive relationship is preferable, a successiult|

custody arrangement requires only that the patsntle

to isolate their personal conflicts from their ks parents

and that the children be spared whatever resensnaiat
rancor the parents may harbor. Beslpra at 498.
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As stated in the Wesleif shared custody, even legal, “proves unworkdigeause

parents cannot agree and seek frequent court arttow, then the trial court may have to

consider withdrawing the shared custody statugé & re Wesley J.K., a minor child,

Appeal of Rosemarie K., Appellgrsipra at 517. As further explained by the Superior

Court, shared custody is not always in the bestast of every childld. at 514.

2. Case Examples: Father's Award of Full Legal Custody

The parties are the natural parents of child, bairuary 20, 1998. Shortly after
the child’s second birthday, the parties becamelu®d in custody litigation with Mother
filing the initial complaint for custody. In Jubf 2001, psychological evaluations were
scheduled. By December of 2001, an interim Ordéaurt was entered providing
Mother with primary physical custody and Fathettiphcustody. Following the
psychological evaluation, a two day custody triakweld and, on October 31, 2002, the
trial court awarded the partigsared physical and legal custody of child.

As stated in Appellant’s Statement of the Casep#yehologist noted in his
report that the case was difficult based upon ftheent’s lack of communication skills.”
Furthermore, the psychologist noted that MotherdmR4-11 test was invalid because “the
Mother’s Lie scale was significantly above the ngramd concluded that the “more
negative psychological characteristic of the motkérer unwillingness to understand the
importance of the father to the child.” Howeveiisiinteresting to note that the
psychologist commented about this particular casegé for the future, by stating, “I
believe after this custody case is over, much efaihger will subside and communication

can improve.”
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The above referenced comment by the court-appopggchologist, in
conjunction with the trial court’s statement thaasng legal custody between the parties,
was “wishful thinking”, demonstrates the hope ti&t parents would be able to
overcome their communication problems. Howevee, duMother’s behavior
immediately following the two-day trial and thereaf hope really never existed.

As early as December 17, 2002, Mother unilateralty] without input from
Father, registered the child at St. Matthew Luthekaademy. In July of 2003, Mother
sought court intervention regarding her vacatianp] ultimately denying the minor
child of attendance at his t-ball banquet. Rediag also sought in Court for issues
involving transportation, haircuts and even theichof pediatricians.

Following a series of events which were designeadimede Father’s rights to
shared legal custody, the trial court scheduledaihg to address both Mother’s Petition
for Special Relief and Father’s various petitioasdontempt and Petition for
Modification. As concluded by the trial court, &fe is open hostility, a lack of
communication, and extreme “gamesmanship” on thiegbanother.” Furthermore, the
trial court noted that the evidence presentedeah#aring tending to show that “Mother
has at times engaged in a course of activity t@ kesessary information from Father
and that she has demonstrated an unwillingnessiaimability to include Father in

important decisions regarding child.”

3. Mother's Award of Full Legal Custody

The Petitioner avers that the Respondent is nluvimig the above Order as
follows;
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a. He fails to follow the parties shared legal custadyangement by making
unilateral decisions regarding the parties minalidokithout Petitioners
knowledge or consent;

b. He changed the enroliment of the parties’ minoldctiom West
Allegheny Elementary School to Burgettstown Eleragnchool without
Petitioners knowledge or consent. Transportaticemih from said
elementary school is now extremely inconveniencéfditioner.

C. He removed the parties’ minor child from the Dagc@enter which he
has attended from birth without Petitioners knowedr consent.

d. He fails to keep the Petitioner informed of majoihaol activities as
scheduled for the parties minor child;

e. He has placed the minor child in the care of a betey whom mother has

neither met nor approved.”

Mother contends that she submitted significantsutzktantial evidence that
Father made unilateral decisions without her kndg#eor consent. Father admitted that
he registered the child in both primary elementatyool and extra after-school activities
without even asking Mothers approval. In doingFather violated not only the spirit of
the Settlement agreement but also violated tharaat;

“In making an Order for Custody...the Court shall sider among
other factors which parent is more likely to en@me, permit and allow
frequent and continuing contact and physical acbetseen the non-
custodial parent and the child. In addition thartghall consider each
parent and adult household members present andipbesit or abusive
conduct which may include but is not limited to sive conduct as
defined under the PFA Act”. See 23 Pa. S.C.A. $ad&B03 et. seq.

Mother presented significant and substantial ewadehat she has encouraged
decision making between both parents while Fathemot. This behavior continues to
this day. Therefore, itis in the best interegtdhe child that she be the legal custodial
parent for. The law in this area is clear that:

“In the past, non-custodial conscientious paréatge been
frustrated by the second-class status to whiclethédas assigned

them. It was difficult to develop healthy retatships to a child
where their role may have been limited to a wedkmarent who
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counsel was not sought in decisions affecting thikelc Shared Custody
allows both parents input into the major decisionthe child’s
life.” 1d. 299 Pa. Super. at 512, 445 A.2d. 1247.
It is clear that the Trial Court did not followe law in this area. See DeNillo
vs. DeNillg 369 Pa. Super. 363, 535 A.2d 200 (1987). An dwéshared custody may
not be appropriate whenever the parents are ubalble-operate, such as enrolling the

child in two different school districts.

In Senatore vs. Senatoré8 Pa. D. & C. %564, (2000), the concept of shared

legal custody also know as joint legal custody, wrasited in an attempt to remedy
difficult custody situations where a choice mustieede between two very competent

and loving adults. See Wes|eyupra at 511, 1246 (1982). That case howevdr dea

specifically with unilateral decisions made by @agent over that of the other.
“Upon consideration of the credible evidencesitliear that the minor child’s
father has been deprived of his right to equallfip@ate in the major decisions
impacting his son’s life”. Sel at 564. Furthermore, the parents have joint legal
custody over their son and agreed not to embangmmajor decisions without first

consulting one another. In this case as in Segator

“ Defendants unilateral decision to give her sotegais in blatant disregard of
Mr. Senatore’s rights and obligations under theceph of shared
custody...Clearly the concept of shared legal custims not contain the
principle of giving one parent final authority inet event of a dispute. If this
court were to permit the custodial parent to ds, tve would be giving the non-
custodial parent authority in name only and esa#ytignoring the goals behind
the policy of shared custody.” Skk page 564.

Finally the court so eloquently stated... “as thiartdas already found it to be in

the minor’s best interest for his parents to hawet jegal custody and decision making
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authority, we cannot say it is in his best intesésthave his custodial parent unilaterally
make such a major decision in total disregard isf ¢hstody agreement.” Skkat 565.

4. Practical Approach — Examine Carefully the Child’sLeqgal

Custody Needs

Examine the factors of choices of school, docteisgious preferences, social
preferences, extra curricular activities, sportasity holiday rituals, vacation or summer
camps, family traditional functions. The list iepumably as detailed as the active life of
the child within each family. These are extremeiportant consideration requiring the
drafting of the Custody Order to be specific ifdégustody is shared.

Furthermore, the case law indicates that such alysia may lead to decisions
that legal custody should not be shared. If nenhthuestion the other party if such
language truly is important to them. As the casg e you may be surprised how many
parties have custody arrangements which after egptan do not harm the non-custodial
rights at all to give the custodial parent Full aeGustody.

Finally, as the case may be, if any of the examplash are detailed above are
present in your case, then discuss carefully theei®f pursuing Full Legal Custody as an

option regardless of the physical custody arrangésne

B. FULL CUSTODY EVALUATIONS

1. The Psychologist As Expert Withess

The basic structure of the Psychologist functionustody evaluations is to

determine (1) risk factors and (2) protective fagtoRisk factors can include the age of
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the child, the exposure of the child to the litigatprocess, the exposure of the child to
overt behavior by the parents during their own sgjgan and divorce process, the
frequency of the contact with the separated oraustodial parent.

Secondly, protective factors to consider range fribva relationship and closeness
of the child to the parents, both jointly and irdivally, the closeness to other siblings,
limited parental conflict, NO exposure to the lgigpn process or the written materials,
access to age appropriate information and joitfiaanily’ discussions, extended family
and community support.

Taken from excerpts of Child Custody and ShargdrReng in Pennsylvania,

Behavior Based Custody Evaluations: The Power dtiMea Data Sets In Assessing
Risk and Protective Factors; Presented and wittyeBruce Chambers, PhD — Child
Custody Professionals. ( NBI, Inc. 2003).

In examining or cross examining the Expert Witndstermine from his/her
report if an analysis of the above risk and protediactors has been made and focus the
testimony on those areas or the lack thereof. iBrextremely important in arguing to

the Court the credibility of the witness.

2. The Evaluation Process and its Reporting

In the development of the testimony of the expegtcertain that the evaluation
process was completed with at least a cursory keage of the actual parties and their
lifestyles at it relates to the best interestshefc¢hild. The basic evaluation approach

should obviously include;
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(1) Multiple observations with the family membefBhe parties and the child
should be seen at least on two occasions for tgatid structure observation and
interview. In this scenario determine whether airthe evaluator focus on any
‘candid’ observation such as in the interview roonwaiting room or the
litigants interactions with other office or secondataff. These insights can be
extremely valuable to the Court and if properlydglbt to attention during the
testimony of the expert can be the most valualsiediecredibility.

(2) Use of collateral information and the credililof that information. It is
extremely important for the evaluation to have fiedi information about or
concerning a third party if that evaluation rel@dit in any way in making the
recommendation. Remember that third parties satbachers, Police, Clergy,
physicians or office personnel of any of the abargeconsidered very reliable
witnesses. Therefore the use or non use of sugice® by the Psychologist
during the evaluation process can be a very powevidentiary and persuasive

factor in the Courts ruling.

3. The Interview with the child — Credibility and Preference

Perhaps the most important consideration in a dydtial is the testimony the
child or children would give. A determination dtimportance of such testimony is
critical given the unreliability of the child asmtness. PA R.C.P. 1915.11 provides for
the Court to interview the child either in open @aar in Chambers. It is set forth that

the “interrogation shall be conducted in the preseanf the attorneys and,permitted by
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the Court, the parties”. It is this writer’s opinion thdiet testimony of a child should
never be given with the parties present. Secoadigtermination must be made by
Counsel to determine if the child can testify witle competency that is required by law.

See_In the Interest of J.R.36 Super 416, 648 A.2d 28 (2004). Also in amécase as

well as the revisions to the Custody Act, the Coaust now consider the preferences of
the child as well as other factors which legitinhatepact the child’s physical and
intellectual well being. See 23 Pa. C.S.A. Sectid@3(a). Furthermore, in the most

recent case of Bovard vs. Bak2001 Pa Super 126 (2000, 775 A.2d 835) theddalt

was held to have erred and abused its discretiae $i did not interview children ages
16, 14, 12 and 10.

If the Psychologist has not interviewed the chitda¢ such ages as to their
preferences, such information should be developeitiglthe direct or cross examination
testimony of the expert. Again this interview betlack thereof can be an extremely
consideration for the trial court and if propergveloped can be used to bolster or

destroy the testimony of the expert.

C. DOMICILE RESTRICTIONS AND RELOCATION

The Gruber factors with regards to relocation issared the Plowman requirements
with regards to the due process considerationslotation are still the controlling cases
with regards to both determining domicile of thdaland the relocation of the child

whether it be out of county or out of state. CiésdGruber vs. Grub&83 A.2d 434 (Pa.

Super 1990) and Plowman vs. Plownt®y A2d. 701 (Pa. Super 1991).
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Counsel for the moving party must present a Plowpeiition and ask the court for a
hearing on the issue of the relocation. Thereaiterat the time of the hearing the
Gruber factors come into play. The factors are;

1. The potential advantages of the proposed move oeciaror
otherwise and the likelihood the move would impreuestantially the
quality of life for the custodial parent and theldten and is not the
result of a momentary whim on the part of the cdistigparent;

2. The integrity of the motives of both the custodiatl non-custody
parent in either seeking the move or seeking tagerethe move and;

3. The availability of realistic, substitute visitati@rrangements which
will foster adequately an on going relationshipaestn the child and

the non custodial parent.

However, since these two principle cases have teeided, their applications
have been expanded to include issues beyond wbesta@dy parent desire to relocate.
Gruber and Plowman are now used when a non-cufmatiant desires to relocate as

well; See Tripathi vs. Tripathi87 A2d 436 (Pa Super 2001) and in shared custody

arrangements when one of the parties wants toatdd&ee McAlister vs. McAlister 47

A2d 390 (2000).
Most importantly, the Superior Court has now chahidpe requirement that only
the party with primary physical custody can requekication and furthermore a party

can request relocation even when NO prior CustoaieOexisted. In those cases the
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Gruber Factors as they have been called are sétl.uSee Marshall vs. Marshail4

A2d 1226 (Pa. Super 2002).

Finally in the case of Hurley vs. Hurley54 A.2d 1283 (Pa. Super 2000), the

Superior Court held th&OTH PARTIES now bear equally the burden of proof on the
relocating parent. It specifically held in thaseahat neither parent should have a
specific legal advantage when the trial court devin initial custody order. Seedt
1285.

Therefore with the exception of intra-county relib@as, the court analyzes
relocations using the Gruber Factors and doegaspiective of the current custodial
arrangements, primary, shared, non-custodialaindigreements when a parent desires to

relocate a geographical distance away from ther qitieent. See Attached Appendix .

D. JURISDICTION, MODIFICATION AND REMOVAL

When analyzing whether jurisdiction is proper, Cgelrmust refer to both the
Uniform Child Custody Jurisdiction Act as well &etChild Custody Act found in 23 Pa.
C.S.A. 5348.

Mother has moved by consent out of state and otlteojurisdiction of Pennsylvania.
The Court in Pennsylvania however continued to taarjurisdiction over the divorce
until that matter was finally concluded. Fathegritiled to modify the Custody Order
which the Pennsylvania Court originally entered.thfe time Father filed the Petition for
Modification, the child had resided in Missouri fgpproximately 5 years.

Does the Pennsylvania Court have jurisdiction ¢\agher’s Petition for
Modification of a Custody Order?

Answer NO.

Copyright © 2008, The Beroes Law Center, All RigReserved



The Beroes Law Center

Page | 12

Should the Matter be properly removed and transdieto the Missouri Court?

Answer YES.

Counsel is directed to file Preliminary Objectidaghe filing of such request for
Modification. The objections should include;
1. Motion to Dismiss due to non-compliance with thestlictional

requirements of the Uniform Child Custody JurisidictAct 23 Pa. C.S.A.
Section 5344. Mother would submit that the Cownstefrain from
exercising jurisdiction since Pennsylvania is &t thome state” of the
Child; itis not in the nest interests of the drsince ALL substantial
evidence regarding the child’s present and/or &utare, protection,
training and personal relationships exist out afestthe child is NOT
physically present in the state; and it appearsth®eother state would
have jurisdiction under prerequisites substantiallgccordance with 23

Pa. C.S.A. Section 5344 (1)(2) and (3).

2. Motion to Dismiss for Inconvenient Forum Pursuan28 Pa. S.C. A.
Section 5348. Mother would submit that the Couwnrstrdecline to
exercise jurisdiction since Pennsylvania is anmvemient forum for the
resolution of the dispute because; the other gtatkearly the “home

state”; the other state has a closer connectidimet@hild; the other state
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has all the evidence concerning the child’s litdyaol, medical, and
religious life; and finally; the exercise of juristion by this Court would
contravene the purposes of 23 Pa. C.S.A. Sectidh BBseq.

See Specifically Appendix Il

1. PRACTICAL CHILD SUPPORT PROBLEMS

A. Earning Capacity Issues/Mitigating Loss

Amount of awarded support is based largely upah @arty’s monthly net
income. Pa.R.C.P. 1910.16-2.

Some parties do not maintain employment that s@iate to their history or
ability. The Court can conclude that a party haSearning capacity” based upon their
“age, education, training, health, work experiers@nings history and child care
responsibilities” in determining what their potehtearning are. Pa.R.C.P. 1910.16-
2(d)(4). See also, Riley v. Foley, 783 A.2d 801 8Pa. Super. 2001)

In some cases, the facts may purport to showatipatson is not meeting their
earning potential, when a more in depth reviewheffacts would indicate otherwise. In
Arbet v. Arbet the trial court found that the Wife’'s actual @ags did equal her earning
capacity even though she did not work full tim&Vhile earning additional money as a
night shift employee, Mother’'s week on/week off aghle maximizes her availability to
the needs of the children and eliminates the doshitd care during the weeks when she
has custody, thus lessening the support obligabbiather.” _Arbet v. Arbet863 A.2d

34 (2004) citing Isralsky v. Isralsk$24 A.2d 1178, 1190 (Pa. Super. 2003)
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In addition, when a party claims reduction or losgb thus affecting earning
capacity, the Court shall look towards that pargpdity to mitigate their earning’s
change.

In order to “modify a support obligation based npeduced income, a petitioner
must first establish that the voluntary changemp®yment which resulted in a
reduction of income was not made for the purposevofding a child support obligation
and secondly, that a reduction in support is waedbased on petitioner’s efforts to
mitigate any income loss. In effect, Petitionerstoresent evidence as to why he or she
voluntarily left the prior employment an also aswioy the acceptance of a lower paying
job was necessary. Otherwise, for calculation sxigport obligation, the petitioner will
be considered to have an income equal to his oedr@ing capacity as defined in the

support guidelines.” Bredbenner v. Bredben2e03 WL 22506517 (Pa.Com.Pl.) citing

Grimes v. Grimes408 Pa. Super. 158, 163, 596 A.2d 240, 242 (1991)

Therefore, you must question the following:

a. Was the change reasonable under the circumstances?
b. What was the party’s history of employment?
C. Did the party seek a comparable paying job?
d. How quickly did they secure the current job?

e. Did the party act in bad faith?
The Defendant in Bredbenner did not comply with pinong in Grimes regarding
by spending time search for a similarly paying posj the Defendant did find quickly
and secure employment and thus was determinedseorhdigated his income loss and

permitting modification.
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B. Additional Expenses

A party’s basic support obligation can be adjudtgdaking into consideration
expenses for child card, health insurance premium®imbursed medical expenses,
private school tuition, summer camp, mortgage payroeother costs that the Court
deems reasonable under the circumstances. Pa.FOCOPL6-6.

Seeking contribution for expenses can be eith#reagstablishment phase or in
any modification request, however, it was the mg\party’s burden to establish by
competent evidence a material and substantial esmngxpenses from the entry of the
last modified order in a future request for an @ase based upon additional expenses.

For example, in Samii v. SamB47 A.2d 69,

Mother's comparison of her 1999 expenses to heeruexpenses through use of
Plaintiff's Exhibits 9 and 10 is not adequate profodn increase during the past
year. Lacking a schedule of expenses for Marcl0622Mother instead testified
that tuition at the child's private school had @ased from $5,000 to $7,300. The
child's horseback riding lessons had increased e to twice a week, for a
cost differential of $45 per week. Additionally,ea now takes swimming
lessons three times a week at a cost of $10 psioseand requires a pool
membership for $300 per year. Mother believesttihathild requires an
additional $100 per month for clothing. She alswirk that the taxes for her New
Jersey house had increased, as had the costddehgzare at the Lancaster house,
but she was unable to specify the amount of thoseasedMother presented

no documentation for any of the claimed increasesna the Court cannot
consider vague statements about increases in taxasd gardening costs as
competent evidenceMother testified that her financial situation wastad that
she had to cut back on lunches out with friendy &er yoga study and color her
hair at home instead of having it done at a sgNnl. 69) These relatively minor
budgetary restraints do not prove the dire circamsts Mother claims as a result
of the increased costs of raising her daughtertla€ourt cannot treat them as
indicative of serious financial difficulties.

In Samij the Court questioned the allocation of the mitold’s expenses on the
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schedules submitted by Mother as well as wheth#aiodisted items can be said to be
reasonable expenses for the child. Such a divsi@tl of the expenses of the family into

equal parts is not permissible. Fitzgerald v. KeB(b A.2d 529 (Pa.Super 2002). As a

result of these difficulties, the Court has litifeany, competent evidence before it to
indicate that Alexa's expenses have increased ialitend substantially, and finds that
Mother has not proven a change of circumstanc#dssiregard.

Therefore, in seeking contribution for expensatesl support for the purposes of
child support, it is important to clearly and psay identify the nature of the expense
and the exact cost as it relates to the child ddm@n in question, submitting into

evidence the documentation to support each expense.

C. Each Party Has a Child

When calculating a child support order and eacbrmidas primary custody of at
least one child, the Court shall offset each psirtihild support obligation, awarding the
difference between the amounts to the obligeeR.EaP. 1910.16-4(d)

The example provided in the Pennsylvania RulgSiaf Procedure is as follows:

If the parties have three children, one of whades with Husband and two of
whom reside with Wife, and their net incomes ar(RL00 and $800.00 respectively, the
child support obligation is calculated as followsng

a. First, Husband owes to Wife the sum of $508 fortter children;
b. Second, Wife owes to Husband the sum of $188.08i¢ochild;

c. Third, $508 - $188 = $320.00 payable to Wife fromsHand.
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However, in the practical application of Rule 194834(d)(1), when one party is
sued for child support and they wish to implicatédeR1910.16-4(d) seeking an offset,
they must file their own complaint for support tbe children in their primary custody,
thereby putting the other party on notice that tvllyseek a support order using
11910.16(d).

In Allegheny County, this could be simply by pretsieg a support intake
guestionnaire well in advance of the pending hgaseeking child support or by way of

a Motion to Consolidate Child Support Issues piaothe hearing.

D. Consolidating Spousal Support Issues with Child Sugort

Establishment to Offset Child Support Award

When children are residing with the higher incaaening spouse and said
spouse sues for child support, the lower incomeiegy non-custodial parent, can make a
claim for spousal support thus offsetting theipegive child support calculation.
Pa.R.C.P. 1910.16-4(e).

The example provided by the Pennsylvania Rulésiaf Procedure is as follows:
The parties have two children and the non-custqadiegnt’s monthly net income is
$1000.00 and the custodial parent’s not monthlprine if $2600.00.

a. First, determine what the custodial parent owespwusal support
to the non-custodial parent using the ‘spousal stippithout
dependent children’ formula.

Ex.  $2600.00 custodial parent
-$1000.00 non-custodial parent

$1600.00
X 40%
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$640.00 owed in spousal support to non-custquiegnt

b. Second, recalculate the parties’ income deduchiegpousal
support payment from the custodial parent and adidito the
non-custodial parent.

Ex.  $2600 custodial parent  $1000.00 non-cliatgarent

-$640.00 +$640.00
$1960.00 $1640.00
C. Third, determine the child support with the rectted incomes:

Ex.  $1960.00 custodial parent
+$1640.00 non-custodial parent
$3600.00 combined monthly net income

$1040.00 is the guideline amount

$468.00 due in child support from the non-custbgarent

d. Fourth, recomputed the support obligation as fadlow

Ex.  $640.00 owed by custodial parent in sposigpport
- $486.00 owed by non-custodial panemhild support
$172.00 owed by the custodial parent to the nestedial
parent

The above is applicable, of course, when the psuane separated spouses and the
spousal support claim is available to the non-aiat®pouse.

However, the practitioner should remember thah@event that the non-
custodial spouse cannot claim spousal supportalaa entittement defense argument
that may be forth coming from the custodial pareng should consider the filing of a

divorce complaint that would eliminate any spowsgiport entittement defenses and
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provide the non-custodial parent with the alimoeyngente lite award to offset the child

support obligation.

Il. THE LAWYER'S ETHICAL RESPONSBILITY
DURING DISSOLUTION OF MARRIAGE

The preamble to the Pennsylvania Rules of PrafaasiConduct clearly sets forth
the scope of the responsibility of an attorney rea privileged communications, issues
of confidentiality, conflicts of interests and digdifications. The general scope of these
rules where promulgated to encourage the privaciieattorney client relationship and
foster the relationship so that the client feelsfmrtable and can fully disclose the facts,
circumstances and specific conduct of the client edates to the disputes. The
following represents the most asked questions lmtEk consideration which affect

Domestic Relations Attorneys.

A. CONELICTSOF INTEREST AND DISQUALIFICATION OF
ATTORNEYS

The prohibitions against conflicts contained in Bhdes of Professional Conduct are
premised upon the duty of loyalty a lawyer ownsdtisnt. A Lawyer must maintain the
confidences of a client even after the attornegntlrelationship has ended. The Lawyer

should therefore understand the ethical standards $o0 avoid conflicts.

1. Rule 1.7 Adver se Relationships

A review of the basic conflicts provisions covegpresentation of clients

concurrently who may have competing interests. s8citon 9A0 says that if the interests
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of the two clients are directly adverse, the lawyary not represent the client unless the
lawyer believes that the representation will noteadely affect the relationship with the
other client AND each client consents after thescidtation.

Subsection (b) deals with the situation where #weyer’'s responsibilities to another
client may be materially limited by representatadra certain client and allows for such
representation if the lawyer believes that theasentation will not be adversely affected

AND the client consents after full disclosure awtisultation.

2. Example Response to Disciplinary Board

| do not believe that | have violated the provisiaf Rule 1.9(a) because over the
phone, with Mrs. F present Mr. F consented to niymgas her counsel in terms of
finalizing the documents and pleadings in the eteait the parties on their own would
reach an agreement. When that negotiation fagligdough Mr. F did not specifically
withdraw his consent, | agreed to withdraw whi¢hdn did.

| do not believe that | have violated the prousi@f Rule 1.9(b). At no time did
| even possess the financial information, recopdy, stubs, asset summaries or other
information which would be disadvantageous in aay o Mr. F’'s position in any
further litigation. | was not privy to assets,itt@ource, whether they were marital or
non-marital and did not discuss with either party apecific terms of the settlement or
any offers made by either of them. All of thosewersations took place between the two
of them without my knowledge, information, inputamivice on any issue.

Again the basic concern is that NO potential fiofation of the lawyer’s duty of

loyalty exists and that the risk that confidentrdbrmation learned in the pervious
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representation will be used to the disadvantagheoformer client. In effect therefore
the rules prohibit changing sides. This is esplgdiaue for domestic relations

practitioners. See example.

B. WHAT YOU DOWHEN YOU THING A CLIENT ISLYING

The prohibition against disclosure of informati@tating to a client is not an
absolute. In certain circumstances disclosureaici snformation is either required or is
permitted by the rules.

Permissive Disclosure

1. Upon authority of the client. In divorce litigaticertain disclosures are
mandatory and necessary for the normal flow ofrimfation necessary for trial or
to arrive at settlement.

2. Where relevant information has become generallysnoCertainly when
valuing assets especially in light of the interaed the sources of information
which are now generally known to the public infotroa can be disclosed and
exchanged. Examples are values of real estatpensdnal property from various
websites.

3. To prevent certain actions by the client. Rulese® forth three situation where
an attorney “may reveal” information relating t@ ttepresentation. Those are (1)
to prevent a client from committing a crime; (2)a@vent or to rectify the
consequences of a client’s criminal or fraudulaent and (3) to establish a claim
or defense on behalf of the lawyers in the contr®yweuch that the act will result

in injury to another person, either physically ioahcially.
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False Testimony to a Court

1. Aclient indicates his or her intention to testifysely regarding facts in a
conference, hearing or trial situation. While thies do not expressly define the
term “tribunal”, such definition does extend to ggedings before court personnel
including conferences before a hearing officer, tdiasr any proceedings which
may result in an Order of Court.

2. Rule 3.3 states that a Lawyer may refuse to offetemce that the lawyer
reasonably believes to be false. The commentedriiie provides that generally
speaking, “a lawyer has authority to refuse toraéstimony or other proof that
the lawyer believes to be untrustworthy. Offersugh proof may reflect
adversely on the lawyer’s ability to discriminatetihe quality of evidence and
thus impair the lawyer’s effectiveness as an adeot&urthermore the Rule is
very specific that a lawyer may not (1) make adatatement of material fact or
law to a tribunal; (2) fail to disclose a mateffett when disclosure is necessary
to avoid assisting in criminal or fraudulent actlmnthe client (3) fail to disclose
legal authority adverse to the position and (4¢w0évidence which the lawyer

knows to be false.

Therefore specifically the Rules above create imadtive duty upon the
attorney to reveal information relating to the esg@ntation of a client to comply with the
attorney’s duties under Rule 3.3 to maintain congpbandor in representations to the

court.
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C. ATTORNEY-CLIENT CONFIDENTIALITY vs. INQUIRIES FOR
DISCLOSURE FROM THE IRS

The IRS is not a tribunal and therefore the raesutlined in Section A do not
apply. Disclosures must however, specifically amsilieir (IRS Agents) specific

inquires. The best policy is to answer what isunegl without volunteering.
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