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Does an Equitable Distribution Order in Divorce rielve a party from liability on a
joint indebtedness? No

What is an Equitable Distribution Order?

In Divorce litigation, one of the primary functi®wof the lawyers and the Court is
to “equitably” divide the joint assets and debtshaf parties. Usually, even after the
entry of the Order, other documents need to bd fdeeffectuate the division or transfer
of the assets and debts in question. A perfechplaof this is with regards to the real
estate owned by the parties, specifically the rmbrisidence. Usually both the title to
the real estate as well as the mortgage, seconjagar or lien is in both the parties’
names. Therefore, a deed must be prepared, sagnkfiled which removes one of the
parties’ right, title and interest in the propertgowever, that is not the case with the
mortgage and most other debts. Those liens halve tefinanced and the other party
removed from the indebtedness with the knowledgkagproval of the creditor. The
point is that the Equitable Distribution Order defates these rights and obligations and
sets the perimeters for each of the parties toraptish the terms of the Order of Court.

Why doesn’t the Order of Court itself relieve a paifrom the indebtedness on
its own, after all it is an Order of Court?

Without refinancing the obligation remains thep@ssibility of both parties.
Usually these Orders contain “hold harmless” clawsken it relates to joint debts. The
party who was “held harmless” on the note wouldwskite Order of Court to the creditor
arguing the terms of that Order. Since it is adédiCourt, the assumption is that the
creditor has to abide by it as well. Unfortunatéhat is not the case and creditor can
continue to try to collect on the note from theastharty even though that party may
have already been divested of their interest iradset by deed transfer or other transfer
documents.

The creditor in the above scenario can still parsoilection even through legal
action to the party who has lost their interedhmasset. Therefore, it is essential to
remember when any transfer is made the correspgtiéim must be resolved or
refinanced into the opposing parties hame alone.

What are a party’s rights and remedies before thguitable Distribution Order
is entered?

Information and knowledge about the debt is essleiot protect a party from a
joint indebtedness so that the terms of the Orderbe as specific as possible as it relates
to the debt. Specific account numbers, balancdgketoan, contact information and in
fact a named representative from the creditor damiate some of the confusion which
may occur later. Again to use the real estate pl@nthe Order can state that the party
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signs the deed at the closing of the refinancirgranst mortgage companies will
approve the refinance under those conditions.

What are party’s rights and remedies after an Ecalile Distribution Order has
been entered ?

In cases where the party receiving the assetsruiagg to refinance the
indebtedness, the opposing party can seek enforteangons through the Court. But
this is time consuming and costly. Such enforcerm@ders compel the party to act to
protect the other from collection actions but theddor still can seek its own remedies
including filing judgments against both partiesurthermore, the aggrieved party can
seek to transfer the collection action back toRamily Division so that the Judge in the
Divorce action can decide how that judgment wowdghid and by whom. However,
these are risky moves and usually have little ¢fb@ccollections.

Mortgage companies, credit card companies and bémeholders can begin
processes to enforce their judgment against obethrof the parties despite the
Equitable Distribution Order. That can mean amgtrom Sheriff Sales to Execution
actions whereby the Debtor is literally removingniture from one or both of the parties’
homes. Furthermore, they can take such actiofre@ang bank accounts or other liquid
assets to secure payment on the debt.

The final option which should be used in extrerages is for the aggrieved party
to file for bankruptcy to have the joint indebtedselischarged. In this way the debt
would essentially “go away” and be the sole resjmility of the other party who
presumably still holds the asset. This option sthoot be considered lightly and only
when the indebtedness is so large that it wouldrivealistic for the party to attempt to

pay it.
Conclusion

In conclusion, divorce is about financial stalgjlihot just about ending a
marriage. Knowledge and information are key tacegsful outcomes and competent
legal counsel can help you arrive to your finang@éls and protect your interests.
Protecting your financial interests into the futatart during the divorce proceedings and
not at the conclusion of them. Once the OrderairCis written and finalized, its too
late.

Respectfully submitted,

Elizabeth A. Beroes, Esquire
Attorney at Law

Copyright © 2008, The Beroes Law Center, All RigReserved



